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BEFORE THE 
SURFACE TRANSPORTATION BOARD 

ARIZONA ELECFRIC POWER 
COOPERATIVE, INC. 

Complainant, 

vi. 

BNSF RAILWAY COMPANY and 
UNION PACIFIC RAILROAD COMPANY 

Defendants. 

DocketNo.42113 

STATEMENT OF DAMAGES AND UNOPPOSED 
PETITION FOR AN ORDER DIRECTING PAYMENT 

Complainant Arizona Electric Power Cooperative, Inc. ("AEPCO"), hereby 

submits its Statement of Damages and petitions the Surface Transportation Board ("Board" or 

"STB"), to enter promptly a payment order. AEPCO calculates the damages (reparations plus 

interest) due it to be $9,244,143.90 (through January 10,2012). AEPCO is authorized to state 

that BNSF Railway Company ("BNSF") and Union Pacific Railroad Company ("UP") 

(collectively, "Defendants") concur in these calculations and do not oppose the entry ofthe 

requested payment order. 

BACKGROUND 

In its Decision in Docket No. 42113, Arizona Electric Power Cooperative. Inc. v. 

BNSF Railway Company and Union Pacific Railroad Company (STB served Nov. 22, 2011) (the 

"Decision"), the Board foimd that the joint through rates charged by Defendants for transporting 

coal from mines in New Mexico and the northem portion ofthe Powder River Basin in 

Wyoming and Montana to AEPCO's Apache Generating Station near Cochise, Arizona, 



exceeded maximum reasonable levels. The Board directed Defendants to establish and maintain 

rates no higher than the jurisdictional threshold and to pay reparations to AEPCO, plus 

applicable interest, for shipments made under the challenged rates. Decision at 39. 

BNSF and UP established proportional rates that look effect on January 1,2012, 

in respon.se to the prescriptive ajspect ofthe Decision. Those proportional rates are the subject of 

a petition that AEPCO filed with the Board on January 9,2012, to which BNSF and UP replied 

separately on January 30, 2012. 

Notwithstanding their disagreement as to whether BNSF and UP have properly 

complied with the Board's prescription, ARPCO and Defendants have cooperated to identify the 

traffic entitled to reparations for the period from January 2, 2009 (the date the first movement 

was tendered under the challenged rates), through December 31,2011, and to calculate 

reparations and interest thereon in compliance with the Decision. 

STATEMENT OF DAMAGES 

In accordance with the Board's regulations at 49 C.F.R. Parts 1133 and 1141, 

AEPCO states as follows. 

1. Principal 

Date of Shipments/Delivery. The first coal shipment subject to the reparations 

was tendered on January 2,2009, and freight charges were paid on January 13,2009. The last 

coal shipment subject to the reparations was tendered on December 30,2011, and freight charges 

were paid on January 12,2012. A complete list of all shipments subject to this claim is 

presented in Attachment 1. 

http://respon.se


Car Initials and Numbers. All coal shipments subject to this claim moved in 

trainloads, with each train bearing an identification niunber used for, inter alia, billing purposes. 

Attachment 1 lists all train numbers for all shipments subject to this claim. 

Origins. BNSF-served New Mexico and Montana origins listed in Attachment 1. 

Destination. Apache Generating Station (near Cochise, AZ). 

Route. BNSF/Deming/UP and BNSF/Pueblo/UP 

Commodity. Coal. 

Total Amount Paid. $49,996,483.90. 

Total Lawful Charges. $40,769,470.85. 

Reparations (Excluding Interest^ $9,227,013.05. 

The charges shown above and in Attachment No. 1 were paid by AEPCO. 

2.. Interest 

The Board's Decision confirms that AEPCO is entitled to interest, calculated in 

accordance with 49 C.F.R. Part 1141, on the reparations. Decision at 39. Under the regulations, 

AEPCO is entitled to interest based upon the equivalent coupon yield of 91-day U.S. Treasiu-y 

Bills, as in effect on the first day ofthe quarter in which the unlawful charge is paid, with interest 

compoimded quarterly and the interest rate updated as ofthe first day of all subsequent calendar 

quarters until reparations are paid. 

As shown on Attachment No.l, AEPCO is entitled to interest through March 1, 

2012, equal to $17,130.85, plus $6.31 per day after January 10,2012 through March 31,2012, 

with the interest rate to be updated if payment is received thereafter. 
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3. Certification 

Attachment No. 2 contains certifications from AEPCO and BNSF, the rail carrier 

that collected the charges, for the inlbrmation specified in 49 C.F.R. § 1133.2. Attachment No. 2 

shows that BNSF concurs with AEP,CO's reparation and interest calculations. 

PETITION FOR AN ORDER DIRECTING PAYMENT 

AEPCO believes that the Decision is quite explicit in directing Defendants to pay 

reparations, including interest, and that no further order or instruction Irom the Board is needed, 

unless the parties disagree as to the computations (which is not the case, as showii in the 

certifications in Attachment No. 2). BNSF, however, has stated that it requires a further order 

from the Board before making payment. Accordingly, AEPCO requests that the Board enter an 

order directing Defendants to make payment of reparations and interest as of January 10,2012, 

in the amount of $9,244,143.90, with interest accruing at the amount of S6.31 per day through 

March 31,2012 until the date of payment in the manner stated above. 

.AEPCO urges the Board to enter the requested payment order as quickly as 

possible. The Board served the decision on November 22,2011. AHPCO presented its initial 

calculations to Defendants on December 13,2011, and its full reparation calculations (including 

additional December 2011 movements) to Defendants on January 10, 2012. The carriers 

expressed no disagreement wilh AEPCO's calculations when they initially responded on 

February 24,2012.' While AEPCO will receive interest on the reparations, the interest rate is 

very low, especially in contrast to the cost of capital that is utilized to determine the 

jurisdictional threshold. 

' BNSF later conducted a further review and concluded that AEPCO's reparation calculations 
were slightly understated. AEPCO and the Defendants have agreed lo utilize BNSF's more 
recent calculations. 



AEPCO thus urges to the Board to issue the requested order as soon as possible. 

The Board may wish to consider whether the duty to make payment should be contingent on a 

further order, though this may require a rulemaking to revise 49 C.F.R. § 1133.2. The Board 

may also wish for future cases to adopt a higher rate of interest to compensate shippers for the 

delay in payment. 

CONCLUSION 

For the reasons stated above, AEPCO requests that the Board issue an order 

directing Defendants to pay reparations and interest to AEPCO in the amounts set forth above, 

and AEPCO suggests that the order be issued as soon as possible. 

Respectfully submitted, 

ARIZONA ELECTRIC POWER 
COOPERATIVE, INC. 

By: William L. Slover 
/s/ Robert D. Rosenberg 
Christopher A. Mills 
Daniel M. Jaffe 
Stephanie M. Archuleta 
Slover & Loftus LLP 
1224 Seventeenth Street, NW 
Washington, DC 20036 
(202)347-7170 
(202) 347-3619 (fax) 
Attomeys & Practitioners 

Of Counsel: 
Slover & Loftus LLP 
1224 Seventeenth Street, NW 
Washington, DC 20036 
(202)347-7170 

Dated: March 20,2012 
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| | s .-.-•Jiiiiiiiiiiiiiiiî  s s 8 8 i i i § i 8 s i g § g § § § i i i i i i l 
f- ^ s •e fc k " 

i | i i § § i 8 8 8 

- iD - !_ i - i - i ! 3_ i ! j u i i u i i ] Lu i i JU iu3 iu j ; auJ t i J j JUJUJ iJ tu ^ 

CB 

S o c ^ f l c K K K K i E K c o o i c o c f l G l n u S n f a t a i n m n 
! jS - j 3_ i33_ j_ iu i i uu i i uuJUJ i i Ju i i i l uJU lL i J n 

- r g n Y i n ( o r > v o i ^ , • r 4 n « o < 0 r k » s » c ! : : s ssnn» i ; ! t : » R a ^ s s s a s a s s ^ s s s ; ? ! 



v t j ' n ' ~ a s r - i o . D - a t - r t p r ^ f . . » - i , j , i n fit Pi . ^ fC 'O v ^ x in n- r- - v 'a f <i n — - rt o o ^ -< --J 
.1 ^a 

;^-

_ m 
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Attachment No. 2 
(page! of 2) 

CERTIFICATION 

Arizona Electric Power Cooperative, Inc. ("AEPCO"), liereby certifies tliat the 

foregoing Statement of Damages includes claims only on shipments covered by the findings in 

Docket No. 42113, and contains no claim for reparations previously filed with the Board by or 

on behalf of AEPCO or, so far as AEPCO knows, by or on behalf of any person, in any 

proceeding. 

Arizona Eltxtric Power Cooperative, Inc. 

Emily F. RcgisV 
F^pls Resource Administrator 
Arizona Electnc Power Cooperative, Inc. 
1000 S. Highway 80 
Benson, Arizona 85602 

Date: jWlVfUl^.2012 
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Attachment No. 2 
(page 2 of2) 

CERTIFICATION 

Arizona Electric Power Cooperative, Inc. has prepared a Statement of Damages In 

Docket No. 4211. This Statement of Damages calculates fhe total amount of reparations and 

interest due (as of January 10,2012) for covered shipments moving between December 30,2008 

and December 31,2011 to be $9,244,143.90. The undersigned hereby citifies that these 

calculations have been checked against the records of BNSF Railway Company and found 

coiTect. 

tpany 

Title J 

Dated: ^ - ^ ^ 0 ^2012 

A-2 



CERTIFICATE OF SERVICE 

I hei-eby certify that on this March~2(),:2Ql^, I caused copies of the foregoing filing 

to be served on coimsel for Defendants Union Pacific Railroad Company^ and BNSF Railway 

Company by hand or by email, and also by first class mail, postage prepaid, as follows: 

Saniuel M. Sjpe, Esq. 
Andiony J . LaRocca^ Esq.-
Steptpe.& Johnson LLP 
133Q Conniscticut Avenue, NW 
Washington, DC 20036-1795 

Michael L. Rosenthal, Esq. 
Covington & Burling LLP 
1201 Pennsylvania Avenue, NW 
Washington, DC 20004-2401 

Is/ Robert D. Rosenberg 


